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Protester ' s  c o n t e n t i o n  t h a t  i t  was u n f a i r l y  
d e n i e d  a n  equa l  o p p o r t u n i t y  t o  compete 
a g a i n s t  t h e  i n c u m b e n t  b e c a u s e  t h e  a g e n c y  
rejected i ts  r e q u e s t ,  made b e f o r e  bes t  and  
f i n a l  o f f e r s  were d u e ,  t o  v i s i t  Government  
f a c i l i t i e s  w h i c h  were t h e n  o c c u p i e d  by  t h e  
i n c u m b e n t  c o n t r a c t o r  a n d  w h i c h  were speci-  
f i e d  a s  t h e  l o c a t i o n  for  p e r f o r m a n c e  of t h e  
con t r ac t ,  is u n t i m e l y .  T h e  p ro tes te r  d i d  
n o t  f i l e  i t s  p r o t e s t  w i t h i n  1 0  w o r k i n g  
d a y s  a f t e r  b e s t  a n d  f i n a l  o f f e r s  were sub-  
m i t t e d ,  w h i c h  is t h e  l a t e s t  d a t e  t h e  pro- 
tester s h o u l d  h a v e  known i t  h a d  t o  compete 
w i t h o u t  t h e  r e q u e s t e d  v i s i t  a n d  t h u s  t h e  
d a t e  t h e  b a s i s  f o r  protest  arose.  

B i o q u a l ,  I n c .  protests t h e  a w a r d  of C o n t r a c t  N o .  
AD14 281-83-0002, by  t h e  A l c o h o l ,  D r u g  Abuse and  Henta l  
H e a l t h  A d m i n i s t r a t i o n  of t h e  D e p a r t m e n t  o f  H e a l t h  azd 
Human S e r v i c e s  ( H H S ) .  B i o q u a l  claims t h a t  i t  was 
u n f a i r l y  d e n i e d  access t o  t h e  Governmen t  f a c i l i t i e s  
w h i c h  were spec i f i ed  f o r  p e r f o r m a n c e  of t h e  c o n t r a c t  
a n d  w h i c h  were t h e n  i n  u s e  b y  t h e  i n c u m b e n t  c o n t r a c t o r ,  
who w a s  s u b s e q u e n t l y  awarded t h e  c o n t r a c t .  Ne d i s m i s s  
t h e  protest  as  u n t i m e l y .  

Our B i d  Protest  P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( b ) ( 2 )  
(1982), r e q u i r e  t h a t  a protest  a g a i n s t  o the r  t h a n  a n  
a p p a r e n t  s o l i c i t a t i o n  impropriety be received by e i t h e r  
the c o n t r a c t i n g  a g e n c y  or o u r  O f f i c e  w i t h i n  1 0  w o r k i n g  
d a y s  a f t e r  t h e  basis  f o r  p ro t e s t  i s  known o r  s h o u l d  have 
b e e n  known. 

I n  i t s  p r o t e s t ,  Sioqual  i n d i c a t e s  t h a t  i t  r e q u e s t e d  
p e r m i s s i o n  to  see t h e  f a c i l i t i e s  p r io r  t o  t h e  i n i t i a l  
s u b m i s s i o n  o f  p roposa l s ,  a n d  a g a i n ,  b e f o r e  s u b m i s s i o n  of 
b e s t  a n d  f i n a l  o f f e r s .  T h u s ,  B i o q u a l  was on n o t i c e  by 
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t h e  c l o s i n g  d a t e  fo r  b e s t  and f i n a l  offers--November 10 ,  
1 9 8 2 - - t h a t  i t  had  t o  compete w i t h o u t  i n s p e c t i n g  t h e  
f a c i l i t i e s .  See Tymshare ,  I n c . ,  €3-205996, J a n u a r y  22, 
1 9 8 2 ,  82-1 C P n O .  B i o q u a l ' s  p ro tes t  was f i l e d  i n  o u r  
O f f i c e  o n  J a n u a r y  7 ,  1983. S i n c e  t h e  protest  was n o t  
f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  a f t e r  November 1 0 ,  1982,  t h e  
pro te  s t is un t i m e  1 y . 

Even i f  w e  i n t e r p r e t  Bioqual's l a s t  c o n t a c t  w i t h  FIHS 
a s  a t i m e l y - f i l e d  protest  w i t h  t h e  p r o c u r i n g  a g e n c y ,  t h e  
s u b s e q u e n t  protest  t o  o u r  O f f i c e  was n e v e r t h e l e s s  u n t i m e l y  
f i l e d .  O u r  B i d  Protest  P r o c e d u r e s  require  t h a t  where  a 
protest  h a s  b e e n  f i l e d  i n i t i a l l y  w i t h  t h e  p r o c u r i n g  agency ,  
a n y  s u b s e q u e n t  p ro tes t  to  o u r  O f f i c e  m u s t  b e  filed w i t h i n  
1 0  w o r k i n g  d a y s  a f t e r  the protester r e c e i v e s  n o t i c e  of t h e  
p r o c u r i n g  a g e n c y ' s  i n i t i a l  a d v e r s e  a c t i o n  on  t h e  protest  
a t  t h a t  l e v e l .  4 C.F.R. § 2 1 . 2 ( a ) .  See A r t ' s  S u p p l i e s  & 
S e r v i c e s ,  B-206885, May 3 ,  1 9 8 2 ,  8 2 - n P D  413.--Bioqual Gad 
knowledge  of HHS's r e j e c t i o n  of i t s  r e q u e s t ,  w h i c h  would 
c o n s t i t u t e  t h e  a g e n c y ' s  i n i t i a l  a d v e r s e  a c t i o n ,  a t  l e a s t  
by November 10 ,  1 9 8 2 ,  when t h e  a g e n c y  accepted f i n a l  pro- 
posals w i t h o u t  p e r m i t t i n g  B i o q u a l  t o  i n s p e c t  t h e  f a c i l i t i e s .  
T h e r e f o r e ,  t h e  p ro t e s t  f i l e d  w i t h  o u r  O f f i c e  o n  J a n u a r y  7 ,  
1 9 8 3 ,  is  c l e a r l y  u n t i m e l y  on  t h i s  b a s i s  a l so ,  

The p ro t e s t  is d i s m i s s e d .  
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H a r r y  R. Van C l e v e  
A c t i n g  G e n e r a l  Counse l  

- 2 -  




